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Commonwealth of Massachusetts

DEPARTMENT OF PUBLIC UTILITIES

BOSTON GAS COMPANY D.P.U. 96-50

REPLY BRIEF OF THE
MASSACHUSETTSOILHEAT COUNCIL, INC.

l. INTRODUCTION

This brief is submitted on behalf of the Massachusetts Oilheat Council,
Inc. ("MOC") in accordance with the amended procedural schedule adopted by the
Hearing Officers', and responds to various arguments and claims raised in the Initial
Brief of Boston Gas Company ("IB ).

1.  THE COMPANY HASFAILED TO JUSTIFY THE

! Boston Gas Company, D.P.U. 96-50, Memorandum from Selma Urman, Hearing
Officer, dated October 3, 1996.




PERFORMANCE-BASED REGULATION PROPOSAL

The Conpany contends that the perfornance based
regul ati on proposal (PBR) is consistent with the policy

goal s enunci ated by the Departnent in | ncenti ve

Regulation , D P.U 94-158, and that the conponents of the

formula are reasonable (1B pp. 41, et seq.). In some
detail the Conpany attenpts to justify the PBR
productivity factor, consumer dividend, exogenous factor
and ot her conponents of the price cap fornmula.
Nonet hel ess, the Conpany's anal ysis m sses the forest for
the trees and fails to address the central issue
governi ng the process of incentive regul ation.

At set forth in D P.U 94-158, incentive
regulation is intended to inprove the rate setting
process by effectively replicating market forces, and
I ncrease the "incentive" for the utility to operate nore
efficiently and economcally. The proponent of a
I ncentive ratenmaki ng proposal nust denonstrate that the
approach offered is nore likely than current regul ation
to advance the Departnment's goals of safe and reliable

energy service and pronote the objectives of economc



efficiency, cost control, |lower rates and reduced
adm ni strative burden (D.P. U 94-158, p. 57).
Unfortunately, the price cap proposal now presented by
the utility is not an incentive mechanism but nerely an
effort to nodify the existing rate-setting nmechanismin a
manner whi ch does not increase the utility's risk but
enhances its ability to increase rates on a nore regul ar
basi s.

The incentive regul ation schene codified in the
PBR proposal does not, in reality, create any substanti al
transfer of risk which engenders greater efficiencies and
ultimately reduce rates. To the contrary, neither in the
record nor in brief does Boston Gas identify any specific
rate reduction that will accrue as a result of the
| npl erentation of the PBR it nerely focuses on
particul ar conmponents which in the final analysis wll
shield the utility fromits nmajor risk elenents while
allowing it to act in a nore conpetitive nature.

Under these circunstances the PBR as proposed
fails to nmeet the goals of incentive regulation and the

I nterests of ratepayers.



L. THE PROPOSED CUSTOVER CHARGE | NCREASES ARE
UNREASONABLE AND SHOULD BE MODI FI ED

The Conpany opi nes that the proposed schedul e of
I ncreases in the custoner charge over the life of the PBR
are reasonabl e and accurately reflect the results of its
cost of service studies (1B pp. 81-2). The Conpany
further notes that as proposed a | arge portion of
residential heating custonmers will have annual increases
of 7%or |ess, which the Conpany deens unobj ecti onabl e
(lLd., p. 82). Once again, the Conpany fails to address
t he concerns which were rai sed by MOC and other parties
as wel | .

The fact remains that over the termof the PBR
the customer charge will increase by 131% (D. P. U 96-50
Vol. 10, p. 63), and | ow use custoners will be
di sproportionately inpacted. Al though the Conpany
mtigates this concern by focusing primarily upon |arger
use custoners (IB p. 82), |ower volune custoners will
view the PBR as a nechanismto increase their rates and
charges rather than to inprove the efficiency of utility

service. The principals of gradualismand continuity,



whil e all owi ng sonme increase in the custoner charge, are
at odds with the massive and di sproportionate increases
posed by the Conpany. Accordingly, MOC s proposal that
any increase awarded in this proceedi ng and throughout
the termof the PBRw || be recovered equally through the
custonmer charge and usage rates, is reasonable and shoul d

be adopt ed.

V. PREDATORY PRI Cl NG

In brief, MOXC contended that predatory pricing,
which is prohibited by the Federal antitrust |aws, may be
deened to occur when a utility prices its services which
are subject to conpetition to only recover margi nal costs
(Brief of MOC, pp. 22-25). The utility avers that MXC s
claimwas directed to the pricing for all transportation
services, as well as its pricing flexibility proposal (1B
pp. 83-4). The utility further argues that predatory
pricing would not occur because no intent to engage in
such activity has been shown, the prices would not be
bel ow cost, and there is no denonstration that the

Conpany woul d be able to recoup its losses (1B pp. 84-5).



Initially it should be noted that the clai mof
predatory pricing raised by MXC is directed to the
situation where the utility prices its product to only
recover marginal costs and below the total costs
associated with providing a particular service. Wether
this occurs within the guise of pricing flexibility or
the setting of transportation rates, the issue of
predatory pricing arises and nust be carefully exam ned
and addressed by the Departnent.

Wth respect to the issue of intent to engage in
predatory pricing, it is clear fromthe record in this
proceedi ng that the Conpany seeks to strengthen its
mar ket presence through the vehicle of pricing
flexibility and its pricing for services which are
subject to conpetition (BG&C Exhibit 3, pp. 42-3). The
stated intent of inpacting conpetition nust also be
examned in the context of the utility's nonopoly
posi tion, whereby in connection with the provision of
natural gas service it retains a nonopoly on | ocal
transportation service. And with respect to the total
energy narket where in excess of 40%of the avail able
hones use natural gas, its ability to gain a dom nant

v



share of the nmarket and retard conpetition remains a real
possibility. Wile the issue of "intent" will ultinately
have to be decided by a trier of fact in a court of |aw,
a concern that predatory pricing may arise is
sufficiently devel oped in the record in this proceedi ng
to warrant review by the Departnent.

Mor eover, pursuant to the holding in Br ooke

Qoup, Ltd. v. Brown and WIlianson Corp. , 113 S.C. 2578

(1993), predatory pricing occurs when a product price is
bel ow an appropri ate neasure of the challenged party's
total cost. The Court did not specifically determne how
| ow prices have to be in order to be considered

predat ory, but based upon subsequent rulings, even where
prices are above average total costs, predatory pricing

coul d be deened to occur. See, Transanerica Conputers v.

IBM, 698 Fed.2d 1377 (9 Gr.). Therefore, pricing at

mar gi nal cost al one, can be sufficiently violative of the

pricing standard by which predatory pricing i s neasured.
The probability of the Conpany recouping its

| ooses from bel ow cost pricing depends upon the

particul ar service offered, howlong it is offered, and

the degree to which the utility is able to increase its
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market share as a result of its predatory activity.
course, these questions can only be answered after the
Conpany has inpl emented a particular pricing schene in a
particular market. But, nore inportantly, by that tine
the conpetitive harmw || have occurred and damage to the
market will have been inflicted. It is safe to assune
that the Conpany's pricing scheme will be devel oped on
the premse that within an acceptable period of tine its
i nvestnment will be recovered and its short-term decrease
in revenues will be offset by an increased market share.
(bviously a final determnation on whet her
predatory pricing is deened to occur wll be nade by a
court of |aw however, given the Conmssion's stated
intention of allow ng consunmers to benefit fromincreased
conpetitive choices, it is necessary to ensure that the
regul atory scheme approved in this proceedi ng does not
run afoul of the federal antitrust |aws, and does not
allowthe utility to retard the market and thereby harm

the interests of ratepayers.

V. CONCLUSI ON




For the foregoing reasons, MOXC respectfully
urges the Departnent to render a decision consistent with

t he recommendati ons presented by MOC

Respectful |y submtted,

Massachusetts Q| heat

Counci |, Inc.
By: .
Em!lio Petroccione
Rol and, Fogel, Kobl enz
&
Carr, LLP
1 Col unbi a Pl ace
Al bany, New York
12207

(518) 434-8112

Dated: Cctober 9, 1996
Al bany, New York
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